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Federal Trade Commission § 802.64 

§ 802.63 Certain acquisitions by credi-
tors and insurers. 

(a) Creditors. An acquisition of collat-
eral or receivables, or an acquisition in 
foreclosure, or upon default, or in con-
nection with the establishment of a 
lease financing, or in connection with a 
bona fide debt work-out shall be ex-
empt from the requirements of the act 
if made by a creditor in a bona fide 
credit transaction entered into in the 
ordinary course of the creditor’s busi-
ness. 

(b) Insurers. An acquisition pursuant 
to a condition in a contract of insur-
ance relating to fidelity, surety, or cas-
ualty obligations shall be exempt from 
the requirements of the act if made by 
an insurer in the ordinary course of 
business. 

Examples: 1. A bank makes a loan and 
takes actual or constructive possession of 
collateral in any form. Since the bank is not 
the beneficial owner of the collateral, the 
bank’s receipt of it is not an acquisition 
which is subject to the requirements of the 
act. However, if upon default the bank be-
comes the beneficial owner of the collateral, 
that acquisition is exempt under this sec-
tion. 

2. This section exempts only the acquisi-
tion by the creditor or insurer, and not the 
subsequent disposition of the assets or vot-
ing securities. If a creditor or insurer sells 
voting securities or assets that have come 
into its possession in a transaction which is 
exempt under this section, the requirements 
of the act may apply to that disposition. 

§ 802.64 Acquisitions of voting securi-
ties by certain institutional inves-
tors. 

(a) Institutional investor. For purposes 
of this section, the term institutional 
investor means any entity of the fol-
lowing type: 

(1) A bank within the meaning of 15 
U.S.C. 80b–2(a)(2); 

(2) Savings bank; 
(3) Savings and loan or building and 

loan company or association; 
(4) Trust company; 
(5) Insurance company; 
(6) Investment company registered 

with the U.S. Securities and Exchange 
Commission under the Investment 
Company Act of 1940 (15 U.S.C. 80a–1 et 
seq.); 

(7) Finance company; 
(8) Broker-dealer within the meaning 

of 15 U.S.C. 78c(a)(4) or (a)(5); 

(9) Small Business Investment Com-
pany or Minority Enterprise Small 
Business Investment Company regu-
lated by the U.S. Small Business Ad-
ministration pursuant to 15 U.S.C. 662; 

(10) A stock bonus, pension, or profit- 
sharing trust qualified under section 
401 of the Internal Revenue Code; 

(11) Bank holding company within 
the meaning of 12 U.S.C. 1841; 

(12) An entity which is controlled di-
rectly or indirectly by an institutional 
investor and the activities of which are 
in the ordinary course of business of 
the institutional investor; 

(13) An entity which may supply inci-
dental services to entities which it con-
trols directly or indirectly but which 
performs no operating functions, and 
which is otherwise engaged only in 
holding controlling interests in institu-
tional investors; or 

(14) A nonprofit entity within the 
meaning of sections 501(c) (1) through 
(4), (6) through (15), (17) through (20), or 
(d) of the Internal Revenue Code. 

(b) Exemption. An acquisition of vot-
ing securities shall be exempt from the 
requirements of the act, except as pro-
vided in paragraph (c) of this section, 
if: 

(1) Made directly by an institutional 
investor; 

(2) Made in the ordinary course of 
business; 

(3) Made solely for the purpose of in-
vestment; and 

(4) As a result of the acquisition the 
acquiring person would hold fifteen 
percent or less of the outstanding vot-
ing securities of the issuer. 

(c) Exception to exemption. Notwith-
standing paragraph (b) of this section: 

(1) No acquisition of voting securities 
of an institutional investor of the same 
type as any entity included within the 
acquiring person shall be exempt under 
this section; and 

(2) No acquisition by an institutional 
investor shall be exempt under this 
section if any entity included within 
the acquiring person which is not an 
institutional investor holds any voting 
securities of the issuer whose voting 
securities are to be acquired. 

Examples: 1. Assume that A and its sub-
sidiary, B, are both institutional investors as 
defined in paragraph (a) of this section, that 
X is not, and that the conditions set forth in 
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paragraphs (b)(2), (3) and (4) of this section 
are satisfied. Either A or B may acquire vot-
ing securities of X worth in excess of $50 mil-
lion (as adjusted) as long as the aggregate 
amount held by person ‘‘A’’ as a result of the 
acquisition does not exceed 15 percent of X’s 
outstanding voting securities. If the aggre-
gate holdings would exceed 15 percent, ‘‘A’’ 
may acquire no more than $50 million (as ad-
justed) worth of voting securities without 
being subject to the requirements of the act. 

2. In example 1, assume that B plans to 
make the acquisition, but that corporation 
B’s parent, corporation A, is not an institu-
tional investor and is engaged in manufac-
turing. Subparagraph (c)(2) provides that ac-
quisitions by B can never be exempt under 
this section if A owns any amount of X’s vot-
ing securities. 

3. In example 1, the exemption does not 
apply if X is also an institutional investor of 
the same type as either A or B. 

4. Assume that H is a holding company 
which controls a life insurance company, a 
casualty insurer and a finance company. The 
life insurance company controls a data proc-
essing company which performs services for 
the two insurers. Any acquisition by any of 
these entities could qualify for exemption 
under this section. 

5. In example 4, if H also controls a manu-
facturing entity, H is not an institutional in-
vestor, and only the acquisitions made by 
the two insurance companies, the finance 
company and the data processing company 
can qualify for the exemption under this sec-
tion. 

[43 FR 33544, July 31, 1978, as amended at 66 
FR 8694, Feb. 1, 2001; 70 FR 4996, Jan. 31, 2005] 

§ 802.65 Exempt acquisition of non-cor-
porate interests in financing trans-
actions. 

An acquisition of non-corporate in-
terests that confers control of a new or 
existing unincorporated entity is ex-
empt from the notification require-
ments of the Act if: 

(a) The acquiring person is contrib-
uting only cash to the unincorporated 
entity; 

(b) For the purpose of providing fi-
nancing; and 

(c) The terms of the financing agree-
ment are such that the acquiring per-
son will no longer control the entity 
after it realizes its preferred return. 

[70 FR 11514, Mar. 8, 2005] 

§ 802.70 Acquisitions subject to order. 
An acquisition shall be exempt from 

the requirements of the act if the vot-
ing securities or assets are to be ac-

quired from an entity pursuant to and 
in accordance with: 

(a) An order of the Federal Trade 
Commission or of any Federal court in 
an action brought by the Federal Trade 
Commission or the Department of Jus-
tice; 

(b) An Agreement Containing Con-
sent Order that has been accepted by 
the Commission for public comment, 
pursuant to the Commission’s Rules of 
Practice; or 

(c) A proposal for a consent judgment 
that has been submitted to a Federal 
court by the Federal Trade Commis-
sion or the Department of Justice and 
that is subject to public comment. 

[63 FR 34594, June 25, 1998] 

§ 802.71 Acquisitions by gift, intestate 
succession or devise, or by irrev-
ocable trust. 

Acquisitions resulting from a gift, in-
testate succession, testamentary dis-
position or transfer by a settlor to an 
irrevocable trust shall be exempt from 
the requirements of the act. 

§ 802.80 Transitional rule for trans-
actions investigated by the agen-
cies. 

§§ 801.2 and 801.50 shall not apply to 
any transaction that has been the sub-
ject of investigation by either the Fed-
eral Trade Commission or the Anti-
trust Division of the Department of 
Justice in which, prior to the effective 
date of that section, the reviewing 
agency obtained documentary material 
and information under compulsory 
process from all parties that would be 
required to submit a Notification and 
Report Form for Certain Mergers and 
Acquisitions under Section 801.50 but 
for this transitional rule. 

[70 FR 11514, Mar. 8, 2005] 

PART 803—TRANSMITTAL RULES 

Sec. 
803.1 Notification and Report Form. 
803.2 Instructions applicable to Notification 

and Report Form. 
803.3 Statement of reasons for noncompli-

ance. 
803.4 Foreign persons refusing to file notifi-

cation. 
803.5 Affidavits required. 
803.6 Certification. 
803.7 Expiration of notification. 
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